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United States Circuit Court of Appeals for the Ninth 
Circuit. 


WESTERN UNDERWRITING & 
MORTGAGE COMPANY, a Cor- 


poration, Appellant. 


VS. 


ie VAWLEY BANK OF PHOE- 
NIX, a Corporation, and THE 
UNION BANK AND TRUST 
COMPANY, a Corporation, 


Appellees, 


Pweee OF AP PE LUBE 
So ei N | @meC his. 


This is an action by the appellant, a California cor- 
poration, against the appellees, two Arizona corpora- 
tions, to have adjudged fraudulent and void that cer- 
tain contract bearing date the 30th day December, 1913, 
mace by and hetween the appellees herein and set out in 
full (at pages 31-35, Transcript of Record) except the 
Schedule A, and to recover of the Appellee, the Valley 
Bank of Phoenix, the property set out in said Schedule 
Aoi tts value. Also to have adjudged fraudulent and 
void tiiat certain promissory note bearing date May 13th, 
IQ13, executed by the Appellee, The Union Bank and 
Trust Company to the Valley Bank of Phoenix for 
$164,432.46, being the same note mentioned and de- 
scribed in said contract of December 30, 1913 above re- 
ferred to. The appellant alleges as jurisdictional facts 
authorizing it to maintain this action in the court below 
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that it is the owner of 472 shares of preferred stock in 
the said Appellee, the Union Bank and Trust Company, 
and that said preferred stock has no voting power, that 
the fraudulent and void actions taken by the voting 
stockholders of the common stock of the said Union 
Bank and Trust Company and the Directors thereof, 
has made the preferred stock of the Appellant and others 
similarly situated valueless. (‘Transcript of Record, folio 
13, page 17.) ‘That the appellant had, prior to bringing 
this action, made written demand on the representatives 
of the appellee, The Union Bank and Trust Co., to bring 
appropriate proceedings against the Valley Bank of 
Phoenix to recover the property transferred to it by 
said contract of Dec. 30, 1913, and the cancellation of 
said $164,432.46 note, that said officers had refused to 
bring such action, and that it would be useless to apply to 
to the stockholders of the common stock to have such 
action brought, for the reason that one W. L. Rosa, 
the owner of a majority of the voting common stock, 
would, if a stockholders’ meeting was called for the pur- 
pose of instructing the directors of The Union Bank and 
Trust Company to bring such action that said Rosa 
would vote against said resolution (‘Transcript of Rec- 
ord, folio 14, pages 18 and 19). ‘The appellant alleges 
the making of the contract of January 27, 1912, be- 
tween the appellees and the sureties therein mentioned. 
set out in full (Transcript of Record, folios 19-20-21, 
pages 25 to 28), and its construction of the same. Also 
the making of the contract of Dec. 30, 1913, between 
the appellees, and the making of the note in said con- 
tract set forth, and its construction of the same. The 
answer of the appellee, The Valley Bank of Phoenix, ad- 
mite the making of the two contracts set out in the Bill 
of Complaint, also the making of the note by the appellee, 
The Union Bank and Trust Company, set out in the bill 
of complaint, and specifically denies all the other alle- 
gations of the bill of complaint, and then sets forth the 
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construction of said contracts by the respective parties 
thereto and their operation thereof. Alleges an ac- 
counting between the appellees in the month of May, 
1913, on the contract of January 27, 1912, and that in 
such accounting there was then found unpaid and 
owing to The Valley Bank of Phoenix from The Union 
Bank and Trust Co. the sum of $164,432.46, and which 
amount would be due and payable on January 27, 1915, 
and thereupon a note for said amount was given by the 
Union Bank and Trust Co. to The Valley Bank of Phoe- 
nix. It also alleged the payment of all the debts it had 
agreed to pay by said contract of January 27, 1912, and 
at the time of filing said answer, to-wit: February 23, 
I915, there was due and unpaid to this appellee, The 
Valley Bank of Phoenix, in accordance with the terms 
of said contract of January 27, 1912, from the guaran- 
tors and sureties thereon the sum of $70,774.97. (Tran- 
script of Record, folios 50 to 63, pages 63 to 77.) At 
the close of appellant’s case on the trial thereof, the 
Court rendered the following judgment: 


(Title of Court and Cause. ) 


The above entitled action coming on duly to be tried 
before the above court, the Hon. William H. Sawtelle, 
presiding without a jury, on the 14th day of April, 1915, 
the complainant appearing by George J. Stoneman, Esq., 
uttorney and solicitor, and E.. J. Henning, Esq., attorney 
and solicitor; and the defendant, The Valley Bank of 
Phoenix, appearing by C. F. Ainsworth, F'sq., its attor- 
ney and solicitor; and the defendant, The Union Bank 
and Trust Company, appearing by Struckmeyer & 
Jenckes, E'sqs., its attorneys and solicitors; and the said 
plaintiff having duly submitted to this court its evidence 
and testimony in support of the allegations of its com- 
plaint herein, and having duly rested its case, and the 
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defendant, The Valley Bank of Phoenix, having by its 
attorney and solicitor duly moved this court for the dis- 
missal of the said action, for the reason that the said 
plaintiff herein had failed to establish the allegations of 
said complaint herein, and that the evidence and testi- 
mony submitted by said plaintiff was not sufficient to 
sustain the allegations of its complaint nor to entitle it 
to any relief as against the said defendant, The Valley 
Bank of Phoenix, and it appearing to the satisfaction of 
this court that the evidence and testimony submitted by 
the plaintiff was not sufficient to support the allegations 
of its complaint nor to entitle it to any relief as against 
the defendant, The Valley Bank of Phoenix, and that 
the motion to dismiss made by said defendant, The Val- 
ley Bank of Phoenix, should be granted, 


NOW THEREFORE, 


It Is by the Court Considered Ordered and Ad- 
judged, that the complaint herein, be and the same is 
hereby dismissed, and that the plaintiff take nothing by 
its said action; 

It Is Further Ordered, Adjudged and Decreed that 
the defendant, The Valley Bank of Phoenix, have and 
recover of and from the plaintiff, The Western Under- 
writing & Mortgage Company, its costs and disburse- 
ments herein, hereby taxed and allowed in the sum ot 
$81.10, and that said defendant have execution therefor. 


Dated, this 14th day of April, 1915. 
WM. H. SAWTELLE, 


Judge of the District Court of the United 
States, in and for the District of Arizona. 


ARGUMENT AND AUTHORITIES. 
The appellee, The Valley Bank of Phoenix, will con- 
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sider the errors assigned by the appellant under two 
heads. 
First. 

The error assigned by appellant that the trial Court 
erred in denying complainant’s motion to strike from the 
amended answer of The Valley Bank certain portions 
thereof as set forth (Transcript of Record, folios 95 to 
106 inc. ). 

Second. 


The error assigned by appellant “that the trial Court 
erred in entering its decree in favor of the defendants 
and against the complainant, as therein before set forth. 

The trial Court, in denying the appellant’s motion to 
strike from the amended answer of The Valley Bank 
those portions referred to in appellant’s first assignment 
or errors herein, thereafter on the trial stated his 
views of the contract of January 27, 1912, as follows: 
“Tt seems to me from the discussion that was had when 
ihe dentarrers Were areied, or father the motion to 
strike was argued, the construction and the opinion that 
I got at that time from the reading of the contract orig- 
inally entered into, the one of January 27, 1912, that it 
might well be construed as the parties afterwards did 
construe it,—that is to mean a security for a debt. It 
is most unusual for a person who buys property, notes 
and securities outright, to take one as a guarantee for 
them, guaranteeing the purchaser against loss, and it 
seems to me 1f this case were to proceed that the defend- 
ant would be allowed to introduce testimony to show 
what the real transaction and agreement was. But aside 
from that, | am of the opinion that in this case the plain- 
tiff corporation, in entering into the contract of Decem- 
ber 30, 1913, as it had a right to do, recognized the trans- 
action, the original transaction as a security for an in- 
debtedness, and that the stockholders of the corporation, 
including the plaintiff who sues on its behalf, are bound 
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by that contract.” (Transcript of Record, folios 41-42, 
page 160.) 

We submit that the contract of January 27th, 1912, 
shows upon its face that the assets therein transferred 
to The Valley Bank of Phoenix were transferred as se- 
curity in connection with the guarantee of the directors 
of The Union Bank and Trust Company, in their indi- 
vidual capacity to make good to the Valley Bank any de- 
ficiency it might sustain by reason ef its inability to 
realize on the securities turned over to it by The Union 
Bank and Trust Company, sufficient money to re 
pay the Valley Bank the amount it paid to the 
creditors of said Union Bank and Trust Company. 
There are three parties to this contract, The Union Bank 
and ‘Trust Company and its guarantors on the one side, 
and The Valley Bank on the other. The Union Bank 
and Trust Company transferred, assigned, delivered and 
set over to The Valley Bank certain property to-wit: 
Cash, negotiable paper, bonds, stocks, etc., and the direc- 
tors personally guaranteed to pay to The Valley Bank 
of Phoenix any deficiency which should remain at the 
end of three years from January 27, 1912, unpaid, 
after applying all of the cash received and collected, and 
all securities collected and reduced to cash upon the 
amount of the indebtedness of the party of the first 
part (viz: The Union Bank and Trust Company), which 
‘said party of the third part (viz: The Valley Bank) has 
paid or will be obliged to pay under the terms of the com- 
pact; and said second parties agreed te repay to said 
Valley Bank all costs and expenses which said Valley 
Bank should incur in reducing said assets to cash or in 
collecting the moneys due on such securities and evi- 
dences of indebtedness as are collectible. (Transcript of 
Record, folios 19-20, page 26.) On the other hand, The 
Valley Bank, in consideration of the delivery to tt of the 
assets, and the execution of the agreement by The Union 
Bank and Trust Company and the guarantors, agreed to 
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pay all of the specified debts, as were designated in an 
Exhibit A, and in case of a deficiency being paid by the 
euarantors or any of them, to The Vailey Bank, then it 
would re-assign to such guarantors all of the assets in 
its hands that had not been reduced to cash. (Transcript 
of Record, folio 21, page 27). 

It seems clear from the language used in that part 
of the contract of the guarantors, in which they express- 
ly describe their guaranty for the payment of an indebt- 
cdness of their principal, The Union Bank and Trust 
Company, which The Valley Bank shall pay under the 
terms of said contract, that The Union Bank and _ its 
directors as guarantors were securing The Valley Bank 
absolutely for all moneys it should pay out in liquidation 
of The Union Bank’s indebtedness under the terms of 
said contract. There never was any doubt in the minds 
of the officers and directors of either The Union Bank 
and ‘Trust Company or of The Valley Bank of Phoenix 
as to the purpose and meaning of the contract of Jan- 
ni 2 7112. 

The officers and directors of The Union Bank and 
Trust Co., all of which officers and directors, except 
John P. Orme, were different from the officers and direc- 
tors of The Union Bank at the time of the making of 
the contract of January 27, 1912, did on December 30, 
1913, by contract in writing, in pursuance of a resolu- 
tion of its board of directors, duly given and adopted at 
a meeting called for that purpose, construe said contract 
of January 27, 1912, and stipulated that, at that time 
there was an indebtedness from the Union Bank and 
Trust Co. to The Valley Bank under said contract of 
January 27, 1912, of $103,000.00, which would exceed 
the probable value of the securities then held by said 
Valley Bank under said agreement of January 27, 1912, 
in the estimated sum of $75,000.00. (Transcript of Rec- 
Dae tOHOs 24 10 25 inc., pages 31 to 35.) 

We therefore submit that the trial Court was correct 
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in denying appellant’s motion to strike out portions of¥ 
The Valley Bank’s answer specified in appellant’s error 
No. One, and in support of the trial Court’s ruling we 
submit the following authorities: 
Jones on Evidence, Pocket Edition, Sec. 446 
and 447. 
Peugh vs. Davis, 96 U. S. 332-336. 
Briekeyvs. Biriclke oS U. 5S. 514-516, 
Bunyan vs. Siligman, 107 U. S., 20-32. 
Cabera vs. American Colonial Bank, 214 U. S., 
22woml 2Ze@-221. 

The above authorities state the rule as follows: “It 
has long been the settled rule that in courts exercising 
equitable jurisdiction it is admissable to prove by parole 
that instruments in writing apparently transferring the 
absolute title are in foct only given as security. The 
intention of the parties must govern ; and it matters 
not what peculiar form the transaction may have taken, 
the inquiry always is was a security for the loan ot 
money or other property intended. In arriving at the 
real intention of the parties, their statements and acts 
at the time of the transaction, the prior existence of a 
debt, and the recognition of its continuance, as by the 
payment of the interest or other acts, are all facts to be 
considered and are relevant to the issue.” From the 
foregoing authorities it must be apparent to this court 
that all of the allegations attempted to be stricken out 
were properly pleadable for the reason that they were 
allegations showing the real intention of the parties at 
the timessaiducomingct of fan. 27, 1912, was entered 
and the purpose for which said contract was executed. 

We will consider Complainant’s Assignment of Er- 
ror, that the Trial Court erred in holding that the evt- 
dence and testimony submitted by the plaintiif was not 
sufficient to support the allegations of its complaint, nor 
to entitle it to any relief as against the defendant, ‘Phe 
Valley Bank of Phoenix, and rendering judgment clis- 


9 


missing the bill of complainant, and that the Valley Bank 
recovering the complainant’s costs and disbursements. 

This is a suit by the corporation, The Union Bank 
and Trust Company, although brought in the name of 
the complainant alleged stockholders, because the cor- 
poration refused to bring the suit. 

The principal evidence introduced by the appellant i in 
the trial court, that we will consider is that of the wit- 
ness Sidney Ht. Stewart, who certified to certain prices 
of property including the Union Bank furniture and 
fixtures, and securities that were turned over to the 
Valley Bank under both contracts, that the officers of 
mice Omen bank alter the contract of jan. 27, Ton 
assisted in reducing the securities turned over to the 
Valley Bank to cash, that the officers of the Union Bank 
always contended it was to their interest to get the notes 
liquidated and cut down its indebtedness as quickly as 
possible, that the officers of the Union Bank and Valley 
Bank held meetings and went over the assets at various 
times, that at the time of the trial of this action (which 
was subsequent to the 3-vear expiration of the Jan. 27, 
1912, contract) The Valley Bank had converted $364,- 
631.67 of assets and paid out $430,783.59. ‘That the 
furniture and fixtures was put up as collateral the same 
as the notes and securities. (Transcript of Record, folios 
166 16-111,4anc., pages 120-132). 

All of the other evidence in the record tends to show 
that the complainants were not the owners of any com- 
mon stock of The Union Bank and Trust Company. 
Also their endeavors to have the corporation bring this 
suit. 

The evidence of Sidney H. Stewart clearly estab- 
lishes, first, that the cash and security turned over to 
the Valley Bank by the Union Bank under contract of 
Jan. 27, 1912, was turned over and received by the 
Valley Bank as security and that both parties to that 
contract, from the date thereof so treated such security; 
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second, that at the expiration of said contract of Jan. 
27, 1912, there was due the Valley Bank as per the 
terms of said contract a deficiency of $66,151.92: third, 
that after the application of all the assets by the Valley 
Bank turned over tout (midericomtracr on Ice. 20.n emer 
there would still remain a deficiency of about $36,000 
Clie he hatelSsr dele Coimiae: on am, 27, Ore. 

The question is who is to pay the Valley Bank 
this deficiency, we say, first the Union Bank must pay 
it to the extent of the property it turned over under the 
contract orsjam 27, 1012, aad the property furmeduoves 
to the Valley Bank under contract of Dec. 30, 1913, and 
then, and not until then, the guarantors will be obligated 
to pay the Valley Bank such deficiency as then may he 
after the application of all of said securities, ({n this 
connection I may be permitted to state that on account 
of the bringing of this suit none of the assets turned. 
over under the contract of Dec. 30, 1913, have been ap- 
plied by the Valley Bank to the payment of the defic- 
iency due it.) 

If it be claimed by the appellant that the guarantors 
are the parties to pay this deficiency to the Valley Bank, 
then and in that event such guarantors would have the 
right to recover of their principal, the Union Bank, out 
of any property it might have, sufficient to indemnity 
them to the extent of their liability, and the directors 
of the Union Bank and Trust Company, realizing as 
they did on Dec. 30, 1913, that there was sure to be a 
deficiency of a large amount to be paid the Valley Bank 
under the contract of Jan. 27, 1912, they as such direc- 
tors not only had the right but it was their duty as 
officers of the Union Bank, to turn over to the Valley 
Bank as further security, the assets which they did turn 
over under the contract of Dec. 30, 1913, and the Valley 
Bank having received such securities it is its duty to 
apply the same as designated in the contract ot eco 
1913, for the protection of the sureties and guarantors. 
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The appellant’s evidence in the record further shows. 
after applying all the assets and securities for which this 
action 1s brought, at their face value, there will still re- 
main a deficiency due the Valley Bank under both con- 
tracts of over $26,cco. Wre respectfully submit that the 
real complainant herein, The Union Bank and Trust 
Company, cannot under any theory of this case, recover 
of The Valley Bank of Phoenix, the securities turned 
over to it under the contract of December 20, 1912, un- 
til it has first repaid the Valley Bank the deficiency due 
it on account of the debts of said Union Bank and Trust 
Company, paid by said Valley Bank under said contract 
on jatidary 27, 1012. 

We also submit that the bill of complaint does noi 
state facts sufficient to constitute a cause of action 
against the appellee, The Valley Bank, for the reason 
that it appears on the face thereof that after applying 
all the menrey received and to be received from the as- 
sets turned over to the Valley Bank of Phoenix under 
both contracts, set out in the bill of complaint for the 
purposes therein specifed, there would still be a def- 
ciency due the Valley Bank of over $26,000, as per the 
terms of said contracts. That the complainant could not 
recover any of said assets for which this suit was 
brought until the Valley Bank had been repaid the de- 
ficiency then due it, which, exclusive of the value cf 
assets turned over to it »nder contract of December 30, 
1913, is alleged in the biil of complaint to be $75,000. 

The contention of the appellants that the Valley Bank 
was going to make a profht out of the assets turned over 
to it wader contract of Janmmary 27, K@T2, seemseto us 
unwarranted, when it is so clearly apparent from said 
contract that all the parties to said contract therein con- 
ceded there was to be a deficiency. That one of the 
euarantors, John P. Orm, the vice president of the 
Union Bank and Trust Co., in said contract limited his 
liability to $5,coo. At this proportion for the four guar- 
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antors there was a conceded deficiency and liability ot 
$20,000 and it was probably on this account that it was 
provided that the remaining assets not converted should 
be returned to the guarantors paying such deficiency. 


The appellant’s contention as to why the Western 
Underwriting & Mortgage Company should purchase 
preferred stock in the Union Bank and Trust Company, 
we are not advised, for there is no evidence in the rec- 
ord on this subject, and in this connection we also su)- 
mit that there is not sufficient evidence in this record 
to authorize this complainant to bring or maintain this 
action against this appellee, The Valley Bank oi 
Pieemrc 


The trial court very properly held at the close of 
plaintiff’s case that irrespective of whether or not there 
was a contemporaneous parol agreement at the time of 
making the contract of January 27th, 1912, that the reai 
complainant herein, The Union Bank and Trust Com- 
pany, having in writing construed that contract on two 
different occasions, viz: when it executed and delivered 
to the Valley Bank of Phoenix its promissory note for 
$164,432.46, dated May 17, 1913. Also when it exe- 
cuted the contract of December 30, 1913, that in both 
instances it construed the contract of January 27, 1912. 
to be a security contract of The Union Bank and Trust 
Company to The Valley Bank of Phoenix, for the pay- 
ment by the Valley Bank of the debts of said Union 
Bank in said contract specified, That the Union Bank 
had the right to construe that contract as it was actually 
intended to be and having done so, both the Union Bank 
and its stockholders are bound by that construction. 

We therefore submit that on the record in this case 
the judgment of the trial court should be affirmed. 


Respectfully submitted, 


C. F. AINSWORTH, 
Phoenix, Arizona. 


13 
JOS. Jat. IIUSIEI NA 


Phoenix, Arizona. 
Solicitors for the Appellee, The 
Valley Bank of Phoenix. 
Dated Phoenix, Ariz., Feb. 9, 19016. 
Service three copies admitted Feb. OT Lone, 
GEORGE J. STONEMAN, 
Phoenix, Arizona. 
Solicitor for Appellant. 


